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Introduction








This report provides a summary of the 17 responses to the consultation document on the draft Student Loans Repayment Regulations 1999.





The organisational breakdown of respondents was as follows:





Central Government				2





Employers and Employers Associations	5





HEIs and HEI Associations			4





Student Bodies				3





Others						3








The report starts with a summary of responses to the consultation document, with percentages expressed as a measure of the total number of respondents, followed by Annex A which gives an analysis by respondent type.





Annex B lists a number of technical/ legal issues and draft amendments/queries raised by respondents, listed in order of the regulations. The number appearing after each item corresponds to reference number allocated to the author of the text (see Annex D).





Annex C lists comments made by respondents and is offered as an aide to the policy team and is not intended as a formal part of the report for publication.





















































Summary








Due to the complexity of the regulations and the wide range of responsibilities and interest of the respondents, a number of views and recommendations were obtained which have been grouped together under the following main categories:





Methods of Repayment





6 (35%) respondents commented on the methods of repayment, querying the wisdom of  adding further complexity to tax self assessment by requiring the self employed to repay loans via this method, asked if repayments could be incorporated in to tax codes and stated that


 3 months residency abroad  should be increased before having to notify the Secretary of State. One respondent suggested that as the maximum loan for students based in London is higher than elsewhere that they should have separate repayment rates and that further thought will need to be given to the treatment of graduates who will have loans under both the old and new systems to ensure that they are treated equitably. The fact that voluntary payments are possible at any time without penalty was welcomed by one respondent.





Effect on Smaller Businesses





5 (29%) thought that the regulations would specifically have a detrimental effect on smaller businesses especially those not operating a computerised payroll systems, it would be costly to administer, extremely time consuming and could affect existing IT systems. One respondent suggested that businesses employing 1-4 employees should be exempt from collecting repayments and business employing 5-9 employees should be exempt until 2004/5 in order for them to prepare payroll systems.





£10,000 Threshold





5 (29%) respondents had concerns over the £10,000 threshold, stating that the threshold was inflexible as it did not differentiate between single people and those with caring responsibilities, that the threshold needed to be reviewed to take inflation into account, was set below any premium level of income which graduates could anticipate from their investment in higher education, and queried whether for married students the threshold related to the combined income of the household. One respondent asked for the indexation of the threshold to ensure a lower repayment schedule for those just above the current threshold level or for the setting of a higher threshold. 





Administrative Burden





4 (24%) respondents commented that the regulations would create an administrative burden on employers already having problems dealing with new and existing legislation and would add an extra level of bureaucracy.





Recompense Employers





2 (12%) suggested that employers should be recompensed for the additional work that will be created and for paying over correct deductions on time.





Effects Graduate Recruitment





2 (12%) respondents thought that regulations may deter graduate recruitment among some SMEs and public services. 





Penalty Regimes





2 (12%) respondents noted that the penalty regimes were unclear and placed an unreasonable burden on the families of deceased students.





Information Needs 





2 (12%) respondents said that information outlining the terms and conditions of repayment procedures need to be circulated promptly to both employers and employees in a coherent and user-friendly format and a helpline would be a useful means of addressing the need for comprehensive information for all parties.





Too Complex





2 (12%) respondents commented that employers would not want to take responsibility for the process as the regulations are too complex and detailed. 





Deter Students





2 (12%) respondent made comments and suggestions on the general repayment principles, which will result in widely differing periods that graduates will repay loans, will deter students from further academic study and research as they will see the prospect of a life time of debt, and the regulations would need to ensure that financial barriers did not prevent individual entering or progressing through further education .





Termination Process





1(6%) respondent suggested that employee borrowers should be encouraged once the loan approaches full repayment to approach SLC in good time with appropriate evidence (P60 and subsequent payslips) to put SLC in a position to refine the process terminating the collection of student loan repayments and to avoid excessive deductions by employers. 





Scottish View	





2 (12%) responses were received from Scottish organisations, who stated that the regulations were a burden on small businesses especially those operating manual payrolls, questioned the wisdom of repayment via self assessment, stated that the regulations would need to ensure that financial barriers did not prevent individual entering or progressing through further education, and would need to enable Scotland to create a highly qualified workforce. These views have been incorporated in the main categories above.














�



�



ANNEX A





There were 17 responses to the consultation document.
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ANNEX B





Regulation 5  I wonder whether, you might not wish to recognise service by modern communication methods such as fax or email. (SLRR 9)





Regulation 9 (1)  I take it that the figure of 2.1% specified) is the figure for March 1999.  But it is unclear where the statutory power to vary this rate in line with RPI lies, as these regulations do not repeat the provisions of Regulation 26(4) of the Education (Student Support) Regulations 1999.  (SLRR 9)





Regulation 9(6) -  requires that any pay repayments received by the Secretary of State go first to meeting any outstanding penalties or charges, second to any outstanding interest, and only after that to repayment of principal.  However, Regulations 3(2) and 3(3), appear to require that the Board of Inland Revenue pay to the Secretary of State only sums collected as repayments of loans, not including interest, penalties or charges payable.  On the face of it therefore, it would appear that the Secretary of State will not receive any monies for interest, penalties or charges, but will be required to deduct such payments from the sums credited as loan repayments.  Is this a correct reading of the draft regulations?  If so, I assume it is not intended. (SLRR 9)





Regulation 11 - Second, paragraph 11 of the guidance notes indicates that loans will be cancelled if, inter alia, a borrower becomes disabled and because oif his disability is permanently unfit for work, and that cancellation will take effect on the date on which the Secretary of State cancels the loan.  On the face of it, those arrangements replicate the provisions of Regulation 27 of the Education (Student Support) Regulations 1999. However the formulation in Regulation 11 of the new draft is somewhat different from Regulation 27.  As currently framed the new provisions take away the discretion of the Secretary of State to satisfy himself that the borrower is permanently unfit for work and replaces it by an objective test which presumably may only be interpreted in accordance with the Social Security regulations.  While consistency is admirable, this does not allow for the possibility that there may be objective circumstances in which compassion would suggest that the obligation to repay a student loan should be cancelled, even if the full rigour of the ‘permanently unfit for work’ test - which for benefit purposes relates, after 28 weeks, to work of all types - cannot be satisfied.  An example might be a borrower who suffered serious head injuries which made it impossible ever to resume work in an occupation which would yield an income above the threshold for repayment, but who might still be capable of performing some low level occupation. (SLRR 9)





Regulation 11 (3) The penalties for lack of immediate notification to the SLC following a student’s or loan holder’s death, as set out in Part II, 11 (3) seem unduly punitive and could place an unreasonable burden on families of the deceased.  It is suggested therefore that the repayments should cease from the date of the event giving rise to the cancellation of the loan, rather than receipt of notification of the death.  (SLRR 17)





Regulation 14 Does the £10k threshold apply to married students and, if so, is it just the student’s income that is measured or is it the combined income of the household?  (SLRR 12)





Regulation 14 (d) The Regulations do not provide for any future changes in benefits and in particular the taxable status of benefits.  If there are any changes in future, and such changes have been discussed, disabled borrowers would lose out.  In order to prevent this happening, it would be better if paragraph 14(d) of the Regulations excluded all disability-related benefits, not just incapacity benefit.  (SLRR 5)





Regulation 26 - “emoluments” This refers to regulation 28.  Regulation 28 of the Education (Student Loans) (Repayments) Regulations 1999 is about calculating repayments and regulation 28 of the Contribution Regulations is about class 3.  Should it refer to regulation 28 of schedule 1 to the Contributions regulations? (SLRR 13)





Regulation 28 - This provides two different methods of calculating the repayment - an exact percentage method and a table look-up (the Secretary of State’s scale).  These will produce different amounts of repayments to each other from time to time.  A single, consistent method would be preferable but this double approach is consistent with the current NI rules.  Is it acceptable to change from one method to the other at random?  (SLRR 13)





Regulation 28 (1)	To what does “treated as paid”  refer? (SLRR 6)





Regulation 28 - The regulations for the existing attachments, arrestments and deductions will need to be amended so that when a student loan precedes an order, the deduction under that order is calculated on the earnings net of the student loan repayment.  The last part of (5) (from “or”) will not be needed if my assumption at 33 is wrong. 26 “emoluments”		This refers to regulation 28.  Regulation 28 of the Education (Student Loans) (Repayments) Regulations 1999 is about calculating repayments and regulation 28 of the Contribution Regulations is about class 3.  Should it refer to regulation 28 of schedule 1 to the Contributions regulations? (SLRR 13)





Regulation 29(1), which deals with aggregation of emoluments where there is more than one employment with the same employer, refers to emoluments “paid to or for the benefit of” (emphasis added) an employee.  What is the purpose of the reference to “for the benefit of”, given that regulation 28(1) refers simply to emoluments “paid or treated as paid”. (SLRR 6)





Regulation 29 (1)This is a significant burden on employers.  NI rules require aggregation except where it is impractical.  Social Security Contributions and Benefits Act 1992, schedule 1, 1(1)(a) “ .. shall, except as may be provided by regulations, be aggregated …” Contributions Regulation 11 “ … shall not be aggregated if such aggregation is not reasonably practical …”  The interpretation of this NI legislation is frequently disputed by employers and Inspectors but it must be observed that the NI rules do recognise that there can be circumstances that make aggregation impractical.  If student loans legislation does not recognise this problem, it will impose a burden of gigantic proportions on some employers.  What advice will be given to employers who, with the agreement of a NICO Inspector do not aggregate? (SLRR 13)





Regulation 33. My understanding of the procedures for the borrower movements was that the P45 rather than another start notice would be the trigger to the borrower’s subsequent employer.  If this is the case, a reference to the P45 must be included.  Currently, only the Board shall give notice.  If the start notice is always to be the trigger, then what is the purpose of the statement on the P45 required by regulation 49?  If it is only to alert the Revenue, then it is an unreasonable burden on employers. (SLRR 13)





Regulation 33 - Can you confirm that if an employer misclassifies an individual as self-employed rather than as an employee - for whatever reason - and has not received a start notice from the Inland Revenue, the employer will not be subject to a penalty under these regulations.  This seems to follow from the terms of regulation 33(1). (SLRR 6)





Regulation 34.4 In cases where regulation 35 is applicable, this regulation will allow employers to limit the repayment by deducting it wholly from the smallest payment. (SLRR 13)





Regulation 34 start and stop notices.  We are concerned at the short 14 day notice period for both start and stop notices, also the apparently immediate effect of a P45.  Consultations in the context of employer payment of WFTC have established that whilst 14 days may be sufficient notice for a weekly payroll, 42 days notice is appropriate for monthly payrolls .We are unable to understand why a consistent approach is not being adopted.  We also do not understand how the penalty regime will apply where an employer is practically unable to comply.  Are you relying on reg 34(5) - the catch-up provision - to overcome such difficulties due to a delay in commencing deductions?  If so, can you provide clarification that there will then be no default by the employer, who technically would appear to be exposed to penalties?  And what would the position be if the employer is unable to catch-up with loan repayment deductions due to the end of the tax year? We do believe that it is essential to provide symmetric arrangements for both start and stop notices that recognise the realities of payroll timetables. (SLRR 6)





Regulation 34 - (1-3) specifies 14 days’ notice from the Inland Revenue or immediate processing on receipt of a P45.  A maximum of 30 days rather than 14 days could be specified for the commencement of repayment arrangements.  This would enable the repayments to be aligned with standard monthly payroll procedures. (SLRR 17)





Regulation 34 - There appears to be a conflict between regulations 34(6) and regulation 38.  In the former, an employer who has made a deduction in accordance with the regulations that ought not to have been made, because the employee has already paid off their loan, is not permitted to refund the deduction to the employee.  However, the employer will be aware whether or not the loan has been paid off since this information is not available to employers.  Under the latter regulation, an employer can make a repayment to an employee when the over-deduction is not related to repaying an amount in excess of the balance outstanding.


This confusion will be compounded by regulation 50 which enables the Inland Revenue to impose a penalty of up to £3,000 per employee where an employer fraudulently makes an incorrect deduction or makes or receives incorrect payment in the year of the assessment.  If an employee has two employers the employee will obtain the benefit of two £10,000 thresholds subject to the Secretary of State giving directions to remove such benefits under subsection 3 of the draft regulations.  Again the scope for incorrect deductions in such cases is significant.  (SLRR 17)





Regulation 35 - which deals with “priority where other deductions required” - will require very clear guidance for employers as attachment of earnings orders etc. will undoubtedly arise in a number of these cases. (SLRR 6)





Regulation 35(1).  it would appear that there are some words missing in (SLRR 9)





Regulation 35(4) makes a different arrangement for priority of community charge and council attachment of earnings orders, and that an existing framework for priority of attachment orders, which now is all determined by date of issue, save for AEOs for judgement debts.  Has regulation 35(4) been drafted to provide protection for the borrower, because no reference can be made to a protected earnings rate (unlike where an AEO or DEO is taking priority) and because the percentage deduction for a student loan repayment is fixed and not on a sliding scale (unlike CCAEOs and CTAEOs where there is a sliding scale from 0% to 17% depending on the residual attachable earnings?  If my understanding is correct, I welcome the provision, even if the existing framework for priority is not preserved.  (SLRR 3)





Regulation 35 - deals with priority between orders and is the only aspect of the regulations in which we need to comment.  It would seem that regulation 35(3) gives these “repayments” the same status as other orders made under the 1971 Act and also ensures that a protected earnings rate (PER) specified in other orders will also apply to the “repayments”.  Furthermore, regulation 35(4) - which blocks a student loan repayment if a CTAEO or CCAEO is already in place - also seems sensible given that, unlike other orders, CTAEOs and CCAEOs do not use PERs but instead use tables of deductions which vary depending on the debtor’s level of net earnings.We welcome the inclusion of these provisions in the regulations concerning priority.  To do otherwise would slow the recovery of council tax arrears, resulting in a fall in the collection performance of local authorities.  (SLRR 10)





Regulation 35 -. The priority rules appear to assume that Scottish arrestments of earnings only apply to Scottish employers and similarly for English and Welsh and for Northern Irish attachments of earnings.  I know of an instance where an English employer (company’s registered office in England) was summoned before a Scottish court to explain why the employer was not obeying an arrestment order.  It is commonly accepted within the payroll profession that in arrestment and attachment of earnings, the courts have universal jurisdiction throughout Great Britain and Northern Ireland.  If this is not the case (and both the Lord Chancellor’s and the Lord Advocate’s departments were to concur with this interpretation) then advice given by the Lord Chancellor’s Department and many publications will need to be revised.  Many employees will sue their employers for making illegal deductions from earnings under the Employment Rights Act 1996 (and before that the Wages Act 1986). The regulation ignores pension contributions although these are mentioned in 14(4)(f) and income support deduction notices.  Will employers be told the date proposed in 35(3)(b)?  Council tax regulations no longer frustrate subsequent orders. (SLRR 13)





Regulation 35 - Can I suggest the following?


35.—(1)  Where an employer is required to deduct repayments from a payment under regulation 34 but the aggregate of the deduction and any deductions on account of income tax, national insurance contributions, pension contributions as specified in regulation 14(4)(f), attachments or arrestments of earnings and income support deduction notice exceeds the amount of payment, he shall first make deductions on account of income tax, national insurance and pension contributions (as specified in regulation 14(4)(f). The payment under regulation 34 and any deductions due by way of attachments or arrestments of earnings and income support deduction notice shall be deducted from as much of the payment that remains after the deductions as aforementioned and in accordance with the rest of this regulation.





(2)  In paragraph (1) of this regulation:


(a)  an attachment of earnings order means an order made under the Attachment of Earnings Act 1971, the Community Charge (Administration and Enforcement) Regulations 1989, the Council Tax (Administration and Enforcement) Regulations 1992, The Judgements Enforcement (Northern Ireland) Order 1981, the Magistrates’ Courts (Northern Ireland) Order 1981 or The Child Support (Collection and Enforcement) Regulations 1992,


(b) an arrestment of earnings order means an order made under The Debtors (Scotland) Act 1987, 


(c) an income support deduction notice means an order made under the Social Security Contributions and Benefits Act 1992.





(3) In this regulation, a non priority order shall mean


(a) under the Attachment of Earnings Act 1971, an order made to secure the repayment of a judgement debt or payments under an administration order,


(b) under the Debtors (Scotland) Act 1987, a current maintenance arrestment or a conjoined arrestment solely for maintenance, and


(c) an income support deduction notice.





(4)  The payment under regulation 34 shall be deducted from the payment made to the borrower before any non priority order and in chronological order with any other order.





(5)  For the purpose of this regulation, a payment under regulation 34 shall be dated with the date notified to the employer in accordance with regulation 33(2) or the start of the borrower’s employment whichever is the earlier.





(6)  As each order and the payment under regulation 34 is considered in turn, it shall be limited to the remainder of the payment made to the borrower after earlier deductions have been taken in accordance with this regulation.





The regulations for the existing attachments, arrestments and deductions will need to be amended so that when a student loan precedes an order, the deduction under that order is calculated on the earnings net of the student loan repayment.  The last part of (5) (from “or”) will not be needed if my assumption at 33 is wrong. 26 “emoluments” This refers to regulation 28.  Regulation 28 of the Education (Student Loans) (Repayments) Regulations 1999 is about calculating repayments and regulation 28 of the Contribution Regulations is about class 3.  Should it refer to regulation 28 of schedule 1 to the Contributions regulations? (SLRR 13)





Regulation 36(2) - This is not consistent with 34(4) nor with the NI rules. 26 “emoluments” This refers to regulation 28.  Regulation 28 of the Education (Student Loans) (Repayments) Regulations 1999 is about calculating repayments and regulation 28 of the Contribution Regulations is about class 3.  Should it refer to regulation 28 of schedule 1 to the Contributions regulations? (SLRR 13)





Regulation 39 -  deals with recovery of repayments deducted.  We found this regulation difficult to follow.  And is the reference in sub-para 1 to an assessment on the employer under Schedule E technically correct? (SLRR 6)





Regulation 49 -  Should the wording “if on” in fact be “if on or prior to”? (SLRR 6)





Overseas matters (Part V).  We are concerned as to how well the process will work in practice, for individuals going abroad to give notice.  In practice in such situations, where multi-national employers are involved in moving staff abroad, the employer will have an indirect interest in ensuring that the system works as intended.  What mechanisms will be in place to ensure that individuals are fairly prompted to give notice? (SLRR 6)





Use of the terms “emoluments” and “earnings”.  In Part IV, the measure of “pay” is referred to as “emoluments”, whereas the definition of “emoluments”, in Part IV is geared to Schedule 1 to


the main Contributions Regulations which of course refer to “earnings”.  Regulation 30 also refers to “earnings period”.  With the basic definition geared to earnings, would it not be more helpful if the term “earnings” was used throughout rather than “emoluments”? (SLRR 6)





Paragraph 28 of the guidance notes refers to the position where an amount ought to have been deducted but which has not been deducted (regulation 38).  The comment is simply that it “must not be paid over”.  Two points arise (i) this does not seem to tie in to regulation 38(5) which permits a catch up (with provisos); and (ii) although paragraph 29 then refers to recovery proceedings and interest in particular, there is no cross-reference to any penalty, i.e. paragraph 35 which deals with making an incorrect deduction (regulation 50).  (SLRR 6)
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For a small employer this will mean yet another layer of bureaucracy to deal with.  Small businesses are already sinking under the weight of new legislation and there will be many small software packages not able to cope with two separate Inland Revenue deductions.  (SLRR 1)





Would it be possible to have the student loan deduction incorporated in the tax code. (SLRR 1)





The Council’s main interest in this issue is to ensure that Council policy and student finance arrangements complement each other in:





enabling Scotland to create the highly qualified workforce it will need in a knowledge-driven economy; and


combating social exclusion by ensuring that financial barriers do not prevent individuals who may benefit from entering or progressing through higher education, at whatever stage of their lives and in whatever mode of study suits their personal circumstances.





The Council believes it will be important for any loan repayment arrangements to meet these criteria.  (SLRR 4)





No figures are included to show what the new rules will mean in terms of average costs per head over the years for large, medium and small employers, only for a very small employer (1-4 employees; see para 44 and note of £45-70 pa ongoing and £10-£20 one off).  It is therefore very difficult to assess what cost impact the new rules will have.  As this is one of the main points of doing the RIA, it is a disappointing omission.  The unquantified statement at paragraph 42 that it is possible that the largest employers (5000+ employees) will gain overall because of the cash flow advantage is unhelpful. (SLRR 6)





The earnings figure at which ex-students are judged to be able to begin repaying student loans is £10,000 per annum. NACOPF think that this rule is inflexible in that it does not differentiate between single people and those with responsibilities for children.  On a salary of £10,000, a lone parent with two children would be entitled to Working Families Tax Credit, but would also need to repay a student loan.  (SLRR 7)





Whether a decision could be expected soon on whether the Income Support disregard on books and equipment included in the grants system would also apply to student loans.


(SLRR 7)





CIPFA welcomes the objectives on which the regulations are based - equity but with minimal default rates (SLRR 8)





The regulations indicate that the amount of loan repayment to be made by a borrower will be 9% of his/her total annual income over £10,000.  In CIPFA’s view, it would be helpful for the DfEE to indicate when and on what basis the £10,000 threshold will be reviewed.  Paragraph 10 of the Draft Regulatory Impact Assessment notes that raising the repayment threshold would extend the time-scale for repayment and hence increase the level of subsidy.  However, unless the threshold is reviewed at an appropriate time to take account of inflation, the level of subsidy could effectively decrease to the detriment of borrowers.  (SLRR 8)





Although the regulations recognise that the employer’s role in the collection of repayments will be an additional burden, CIPFA believes that the complexity of the system and the level of interaction required between the Inland Revenue, graduates and their employers should not be underestimated.  (SLRR 8)





We think the summary of expected compliance costs and benefits in respect of Business is likely to be over-optimistic.  It is not clear how the proposed new repayment arrangements will themselves contribute costs between small businesses and large companies is likely to be considerable.  This could provide a significant disincentive to recruit graduates for SMEs at a time when government policy aims to increase graduate recruitment by this sector - and indeed the recent expansion in the output of graduates from HE has been to some extent predicated on such an increase.  It is also likely to militate against graduate recruitment by the public services - including schools, precisely at a time of crisis in recruitment into teaching. (SLRR 11)





It is particularly good to see that voluntary repayments are possible at any time without penalty.  (SLRR 12)





The three months residency abroad requirement is a bit short when you consider that year long trips to the States and Australia are very popular.  (SLRR 12)





It was felt that the Government was placing yet another administrative burden/cost on employers.  It was felt that employers should be recompensed for the additional work similar to the charge many employers make on unions for the administration of the ‘check off’ system.  (SLRR 14)





The responsibility of collecting loan repayments being met by employers gives considerable concern to the FSB.  Existing employers are already carrying out the role of unpaid tax collectors on behalf of the Government in respect to income tax, national insurance and VAT, with penalties if they calculate incorrectly.  The burdens on employers operating the student loan repayments will be extremely time-consuming.  (SLRR 15)





As the maximum loan is higher for students studying in London than elsewhere, the repayment schedules and rates for London graduates who secure employment in London (the most expensive capital in Europe) should be adjusted so that this group is not unduly disadvantaged.


(SLRR 17)


























