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4 May 2001

Dear Colleague

CONSULTATION ON A CONTRACTING OUT ORDER: LOCAL EDUCATION AUTHORITIES FUNCTIONS 

Introduction

The Government’s recent publication The Role of the Local Education Authority in School Education set out the Government’s vision of the modern local education authority.  It reaffirmed local education authorities’ core role in relation to special educational needs; access and school transport; school improvement and tackling failure; educating excluded pupils and pupil welfare; and the degree of strategic management needed to support those functions.  

The Government is committed to modernising local authority services.  The Role of the Local Education Authority in School Education publication set out ideas for new and better ways of providing key authority services.  Many authorities are keen to work in partnership with the public, private and voluntary sectors to test new ways of delivering services and the Government is keen to encourage imaginative partnerships in this area.  We are providing funding for a number of pilot projects of new models of service delivery, involving local education authorities working in partnership with each other and with other sectors.  

There are legislative barriers to local authorities modernising their service delivery.  A number of authorities have made clear that the involvement of other partners is made much more difficult by the current rules which do not allow the local education authority to contract with private or voluntary bodies to deliver a service which requires the exercise of discretion in individual cases - even if that discretion can only be exercised within clearly defined local authority policies.  Such contracting is possible under a DfEE direction, but only where the current service is inadequate.    

We now propose, through the use of provisions in the Deregulation and Contracting Out Act 1994, to loosen the restriction on an authority contracting with an external organisation to carry out statutory functions that involve the exercise of discretion on the authority’s behalf.  In the case of authorities performing school education functions inadequately, the Secretary of State has the power to direct that an external body carry out the functions on the authority’s behalf.  However, a well-run local education authority looking to improve service delivery further or to increase its flexibility to respond to changes faces barriers to the involvement of external organisations which we are seeking to remove.  

Contracting Out Order

A draft contracting out Order, under section 70 of the Deregulation and Contracting Out Act 1994, is attached at Annex 1.  It proposes to allow local authorities to authorise a contractor to carry out most of their education functions that involve the exercise of statutory discretion.  The Order’s scope also covers functions in the area of early years and childcare provision (to which the DfEE’s direction powers do not always extend), thereby allowing authorities, if they are considering contracting out, to take decisions on these as a whole.  Of course, many authorities currently contract out operational delivery of a number of these - and other - functions and the Order will not interfere with these arrangements.  We have listed in Annex 2, for the convenience of consultees, those operational delivery matters that we consider are already capable of being outsourced without the need for an Order.

The contracting out Order does not permit the authority to contract out responsibility and accountability for its functions.  A contractor will carry out functions on behalf of the authority and the authority retains overall accountability.  It will be for authorities to ensure that their contracts with organisations carrying out functions conform to best practice, including realistic yet challenging performance measures and adequate monitoring arrangements.  LEAs would continue to set policies and ensure that these policies are reflected in their contractual arrangements with providers.

The contracting out Order allows for a local authority to continue exercising a function, even if contracted out.  The authority can also resume the exercise of a contracted out function at any time (commensurate with its contractual obligations).  These safeguards ensure the authority is not prevented from taking over functions in the event of a default by a contractor.

The Order will not require the contractor to be a for profit orthodox commercial company. A contractor could be a voluntary or not-for-profit company or, subject to Local Government law, a company formed as a partnership/joint venture between a Local Authority and a commercial undertaking or voluntary body.   

The Order will require a positive resolution of both Houses of Parliament to be made.

Retaining Democratic Accountability and Making the Links

Whilst local authorities remain ultimately responsible and accountable for all contracted out functions, the Government believes that there are key strategic decisions that an authority should not contract out.  They cover areas such as the approval of key plans, keeping arrangements for children with special educational needs or behavioural difficulties under review, putting forward proposals for new schools or to close schools, determining the education budget and the budget share schools receive.  We doubt authorities would seek to contract out these functions, but by leaving them outside the scope of the Order we are emphasising their importance in setting the overall strategic framework for education in a local area, for which the authority should be directly democratically accountable.  Authorities will also want to ensure that they make the necessary links between their strategies for education and other areas of Council services, such as social services, housing and crime prevention.  The new constitutional arrangements introduced by the Local Government Act 2000, and the respective roles of the executive and council, will already be encouraging these links.

For certain functions, such as School Organisation and Behaviour Support Plans, certain parts of the functions are capable of being contracted out although the LEA should always set the overall policy.  In other cases – the Education Development Plan, the Early Years Development Plan and the budget – regulations made under the Local Government Act 2000 set the respective roles of the executive and the council. Those parts of those functions reserved for full council decision should not be capable of being contracted out in the Department’s view. 

The table in Annex 3 contains a summary of those functions that an authority could choose, under the Order, to contract out, those it can already contract out and those it must retain.  Lay readers may find this table easier to consult than Annexes 1 and 2.  At the end of the table in Annex 3 is a list of statutory functions that are either outside the scope of a contracting out Order or would be difficult to contract out for legal reasons and these must also be retained by the authority.   

Local Consultation before Contracting Out

We believe it is important for authorities to consult local users of services, in line with Best Value, before taking major decisions on contracting out.  Authorities may also wish to seek advice from this Department.  We have not made it a condition of the draft Order that local authorities consult before using the powers the Order confers because we expect authorities to do this as a matter of course but we would welcome views on this.  

Consultation Questions

Q1.
The draft Order sets out those statutory functions that a local authority should be able to contract out voluntarily and those which it will not be able to.  It also contains a list of operational delivery matters that can already be contracted out.  Is the division of functions between these three categories correct or should changes be made?

Q2    Are there any functions currently retained by local education authorities or chief education officers that should come within the scope of the contracting out Order?

Q3.
Should there be a requirement on authorities to consult with the Secretary of State and/or with schools and other local stakeholders before using the provisions of the contracting out Order?

Consultation Responses

Comments on the draft Order should be returned to Damian McGrath, Area 5Q28, Sanctuary Buildings, Great Smith Street, London, SW1P 3BT.  Responses can also be e-mailed to: damian.mcgrath@dfee.gov.uk.  The deadline for responses is: 27 July 2001.  If you have any questions about this consultation or would like to discuss any issues raised, please contact Damian McGrath at the address above or [telephone 020 7925 5758].  This consultation is available in large print and Braille on request.  A minicom number 01928 794274 is available for consultation responses.

Under the Government’s Open Government principles, responses to this consultation will be made available to the public on request unless you state that all or part of your response should remain confidential.  At the end of the consultation period, the responses can be read at the Department’s Public Enquiry Unit at the above address.

This consultation complies with the Cabinet Office’s Code of Practice on Written Consultation.  Details are contained in Annex 4.

Yours faithfully

Sheena Evans

LEA Policy and Improvement Unit

List of Consultees

All Chief Education Officers in England

All Chief Executives in England

The Local Government Association

The Association of London Government

The Association of Chief Education Officers

The Society of Education Officers

The National Union of Teachers 

The National Association of School Masters/Union of Women Teachers

The Association of Teachers and Lecturers

The Professional Association of Teachers

The National Association of Head Teachers

The Secondary Heads Association 

The National Association of Parent Teachers Associations

The National Association of Foundation and Aided Primary Schools

Foundation and Voluntary Aided Schools Association

The Catholic Education Service 

The Church of England Board of Education

The Methodist Church Education Office

The Free Churches’ Council Education Committee

Jewish Secondary Schools Movement

The Agency for Jewish Education

The Muslim Education Trust

The Muslim Teachers Association

The National Association of Governors and Managers

The National Governors Council

Information for School and College Governors

Campaign for State Education

Advisory Centre for Education

Office for Standards in Education 

Teacher Training Agency 

Unison

The Transport and General Workers Union 

Public and Commercial Services Union

The Association of Educational Psychologists 

Community and Youth Workers Union 

GMB Union 

The National Association of Educational Inspectors and Advisers and Consultants 

Society of Chief Inspectors and Advisors

National Association of SACREs 

The Association of Religious Education Inspectors, Advisers and Consultants

The Health and Safety Executive

The Confederation of British Industry 

The Federation of Small Businesses
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