Consultation on a Contracting Out Order:

Local Education Authorities Functions

A summary of responses to the consultation document

Introduction

There were 47 responses to the consultation document.  

The organisational breakdown of respondents was as follows:

Local Authority



26

Union or Professional Body


11

Parent





  2

Teacher




  1

Educational Institution



  1


Other





  6

The report starts with an overview and a summary of written responses to the questions posed in the consultation document, followed by a list of all respondents to the consultation document.
Overview

The draft contracting out Order was widely welcomed by respondents as a natural progression in the evolving role of Local Education Authorities (LEAs), which would allow greater flexibility to implement innovative solutions for the provision of services and the ability to extend public and private partnerships. 

It was generally considered that LEAs were best placed, strategically, to determine the optimum means to deliver, co-ordinate and in some cases fulfil the functions listed in the Order, having forged strong, historic links with schools and local stakeholders.  However many respondents conceded that as long as LEAs held overall responsibility and accountability for provision of services, and were involved in the decision making process, it would be feasible for various statutory functions to be contracted out.     

Most respondents held the view that consultation with schools and a diverse range of local stakeholders concerning those functions which were to be devolved would be essential.  It was noted that promoting openness with those involved would allow them to understand and accept the transition of service provision from LEAs to other contractors.   

In general, LEAs appeared to view the draft contracting out Order as a reasonable identification of which of their functions could be outsourced.  
Summary

Q1.
The draft Order sets out those statutory functions that a Local Authority should be able to contract out voluntarily and those which it will not be able to.  It also contains a list of operational delivery matters that can already be contracted out.  Is the division of functions between these three categories correct or should changes be made?

There were 31 responses to this question.

Views were evenly divided between those respondents who agreed with the division of LEA functions in the draft Order and those stating that some changes were required to the proposed list.       

A number of general issues were raised: 

Some respondents felt that local accountability for education services would be undermined if services were contracted out.   

The contracting out Order does not permit LEAs to contract out responsibility and accountability for its functions.  A contractor will carry out functions on behalf of the LEA and the authority retains overall accountability.  LEAs will need to ensure that there is not a blurring of the lines of accountability and that contracts are clear and rigorous and that monitoring arrangements are effective.  The LEA will also need to build into the contracts precise arrangements for dealing with complaints made against contractors.   

Some respondents have said that the division between functions appears piecemeal and arbitrary.  

The Department believes that the division is logical and consistent.   The Department has made the division on the basis that the LEA will set the budgetary and policy framework - this will include determining schools budget shares, approving strategic plans including the EDP and setting local policies such as admissions policies.  The role of the contractor can be summarised as advising, consulting and implementing the policy established by the LEA.  The Department believes that this division is clear and transparent.  The Department believes it is sensible to leave it to the LEA concerned to draw up coherent service contracts and to ensure the appropriate links are made between services.  

Some respondents were concerned about the possible fragmentation of services resulting from contracting out and who would co-ordinate locally.  

LEAs will need to ensure that decisions about which services to contract out and how contracts are drawn up and managed will be sensible.  The LEA will remain the local strategic body whose remit it will be to ensure locally coordinated services.  

Some respondents felt that there are insufficient providers to provide genuine quality and choice in the market.  Existing partnerships between the public and private sectors existed in education had not worked or – in the case of the new model pilots – had not been tested fully.   

The Department believes that, if a private sector partnership is defensible against the principles of Best Value, it will represent good value for local people.   In addition, services need not necessarily be contracted out to a private sector company – it could be a voluntary or public sector body.  The Order should broaden the market opportunities available, encourage more entrants to the market and so drive up standards.   

A number of respondents mentioned that there are costs associated with outsourcing which could be significant for LEAs.  

The Department believes that local authorities are well used to procurement procedures for a range of services.  It is for LEAs, in line with their Best Value duties, to decide whether it is worth engaging in a procurement process for services which can be contracted out under the Order.  

There was some concern that a coherent approach to race equality will be undermined by contracting out.  

The Department’s response is that LEAs will be able to specify in contracts what is expected of contractors in promoting race equality and can demand compliance with the authority's race relations policies.  In addition, contractors can be required to complete Certificates confirming adherence to Race Relations Act statutory obligations; and to disclose adverse Employment Tribunal judgements, CRE investigation details and details of internal policy documents on race relations.   They will be able to monitor this as part of their usual contract management procedures.  
There were some concerns expressed about the draft Order concerning the employment conditions of centrally employed teachers and the effect on the coherence of the service provided.   

The Department is not proposing to allow LEAs to contract out the employment of teachers in the classroom.  However, teachers employed centrally by the LEA might well come within the ambit of a contracted out service.  The conditions of employment of such teachers would be protected by TUPE as would other local government employees.  This protection would not extend to new entrants to these posts once they are contracted out.  Given current labour market conditions, it is possible that their terms and conditions could improve.  
There was also some concern about the private sector seeking to employ LEA staff to run services thus diminishing the pool of skilled labour in LEAs.   

The Department would argue that although LEAs may not directly employ such staff, they would not be lost to the education service - staff would be able to transfer in both directions between sectors.  

Q2.
Are there any functions currently retained by local education authorities or chief education officers that should come within the scope of the contracting out Order?

There were 28 responses to this question.

A minority of respondents considered that there were functions currently retained by local education authorities or chief education officers that should come within the scope of the contracting out Order.  The majority of respondents did not.   

Q3.
Should there be a requirement on authorities to consult with the Secretary of State and/or with schools and other local stakeholders before using the provisions of the contracting out Order?

There were 31 responses to this question.

The majority of respondents said that there should be a requirement for consultation with local stakeholders.  A minority of respondents said that the Secretary of State should be included in any consultation.    

The Department agrees that a requirement to consult the Secretary of State should not be a condition of the Order.   

The Department notes that most respondents felt that consultation with local stakeholders should be a condition of the Order.  It would, however, be difficult to distinguish for the purposes of the Order between large and small contracts.  The Department believes that there would be difficulties in defining which stakeholders should be consulted in which circumstances, given the possible range and number of services that could be contracted out.  The Department believes it would be difficult to prescribe precisely when and who should be consulted, at what stage of the process and how long the consultation period should last.  It is in any case likely that voluntary outsourcing will follow a Best Value review, which includes the need to consult locally.  The Department believes therefore that it should be for LEAs to ensure appropriate local consultation and it should not be a condition of the Order.  The Department will emphasise the importance of consulting appropriately when the Department issues guidance on the Order to LEAs.  
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