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Purpose and Intended Effect





Issues and objectives





The purpose of this proposal is to strengthen protection, across the European Community, against discrimination at work and in training on the grounds of racial or ethnic origin, religion or belief, disability, age or sexual orientation. 





The UK already has extensive legislation against discrimination on grounds of racial or ethnic origin and disability, (and religion in Northern Ireland).  It has a non-statutory voluntary code of practice on age in place, one on sexual orientation in development and research is being conducted in the area of religious discrimination. However, if implemented as it stands, this proposal would require changes to UK law in a number of areas and these would consequently impact on business.





The following analysis is based on the text of the published proposal which is currently under negotiation.  UK negotiators are seeking to improve the proposal in those areas identified as potentially problematic in terms of their implementation or impact on business.


 


The Directive would require existing UK law to be changed in two major respects, as follows.  These would also be features of the new law required in the UK for age, sexual orientation and in Great Britain for religion or belief.


Widening of the definition of Indirect Discrimination:   The definition of “indirect discrimination” (Article 2 (2) (b) of the Directive) as it currently stands is not based on a proportionality calculation.  It purports to be based on the test for free movement of workers laid down in O’Flynn; but is in fact drafted more widely than that.  It is uncertain in its effect; but would be likely to be interpreted more broadly than that contained in the Burden of Proof Directive, which laid down a definition of indirect discrimination to be used for sex discrimination. Moreover, the definition would supplant a definition of indirect discrimination which has been well established and has accumulated considerable case law.  The costs of adjustments in such a case are impossible to quantify, but it can be assumed that a fair degree of initial confusion would ensue  and a significant amount of retraining of human resource officers would be necessary.


Introduction of a form of representative action:  Article 8(1)(2) of the Directive provides for a form of representative action which could have implications for UK law by allowing organisations to bring an action on behalf of an individual in the organisation’s name rather than the name of the individual. Currently in public cases, anyone with a sufficient interest may apply for a judicial review and, on the whole, the courts have taken an increasingly liberal view as to what constitutes sufficient interest. However, the current position in civil courts is that in private law cases claimants must show that they themselves have a legal right that they are seeking to enforce. Consequently, neither another person nor an organisation can represent an individual where they themselves have no direct cause of action.   





The Directive indicates changes in the Burden of Proof but the change will not have a significant impact on employment tribunal cases.





The Directive would require legislation to be introduced on those grounds covered by the Directive for which there are currently no statutory provisions:  age, sexual orientation and, in Great Britain, religion or belief.  It would also require existing legislation on disability to be recast. 





Race: Few amendments would be needed to the existing law on racial discrimination .





Disability:  There is currently extensive UK law forbidding discrimination on the grounds of disability.  This proposal is compatible with some, but not all, elements of that law.  If it were adopted in its current form, we would need to amend the Disability Discrimination Act 1995 (“DDA”) in many respects, including for example adding indirect discrimination to the DDA.  One effect of this would  be that employers might have to defend the same act twice, once as a failure to make reasonable adjustments and the other as an act of indirect discrimination. It would also prevent employers from justifying direct discrimination as they can do now.


Age:  New legislation would be required making discrimination on this ground illegal in the fields of employment and vocational training.  The proposed directive does include justifications for direct discrimination on grounds of age but its implementation would nevertheless have an impact. Much of this would relate to the difficulties employers would face in complying with the indirect discrimination provisions as it is unclear how these would work in practice.  In spite of the justifications, both the lack of clarity around indirect discrimination and the need to consider all age-related policies will mean that employers have to put more effort into designing their recruitment practices etc to make sure that age discrimination is considered and either justified or removed. 


Religion or Belief:  New law would be required in Great Britain expressly forbidding discrimination in the field of employment on the grounds of religion or belief, although there is an overlap with race in some cases.  If this proposal were to be adopted in its current form, legislation would be needed making discrimination on this ground illegal in the employment and training fields, as for sexual orientation, except that the ability to provide for genuine occupational qualifications (e.g. for jobs in religious organisations) would be an important exception for this ground. Few changes would be needed to the law in Northern Ireland governing religious/political discrimination.





Sexual Orientation:  New law would be required expressly forbidding discrimination in the fields of employment and training on the grounds of sexual orientation.  Measures would also need to be introduced equalising the treatment of same sex couples with that of unmarried heterosexual couples in employment related contexts eg extension of privileges and concessions to same sex partners.





Risk assessment





There are no relevant risk issues.




















Options





Identifying the options





In general the options are:





Do nothing.


Amend UK legislation to reflect the Directive, not in its current form but with substantial exceptions and with changes in wording, which make the Directive easier to interpret and more workable in practice (hence less uncertainty and less burdensome for business and government).


Amend UK legislation in order to comply with the Directive in its current form.





Option (a) would in fact involve non-compliance with an EU Directive or unconditional opposition to the Directive.  This option is not compatible with the position of the UK government and in any case is politically not feasible, hence is not considered in this impact assessment.





An assessment based on option (b) would require a clear idea of the changes that must be made to the Directive, which is not possible at this stage of the negotiations.  Therefore, the assessment will be based on option (c) so that the full range of possible costs and benefits will be considered.





Issues of equity or fairness





Both options (b) and (c) will ensure greater fairness for individuals by improving the labour market conditions in favour of those who are traditionally at a disadvantage (specifically, these are ethnic minorities, disabled people, older workers and young people newly entering the labour market, those of minority religions or beliefs and people of non-heterosexual orientation).  This is generally captured in the impact assessment as a benefit, in terms of better employability and progression prospects for the groups of individuals covered by additional legislation.








Costs and Benefits





The Annexes (A to E) present details of the potential costs and benefits under option (c) and presents statistics where possible in order to quantify or highlight the magnitude of these effects.  The Annexes include summary tables of the quantified and un-quantified costs and benefits for business, individuals and for government.  However, a broad description of these costs and benefits is given below (quantified values are not shown here since it has been possible to value some of the effects but not others - see the Annexes for details).





Element 1: Racial or ethnic origin (details and cost/benefit summary in Annex A)





As there is already extensive legislation in place in the UK covering this ground, the directive would bring few substantial benefits to individuals working within the UK (although by extending protection against discrimination on grounds of race to EC countries where there is little or none would present a considerable benefit to UK citizens working/training or seeking work/training within other Member States).





The costs to business stem mainly from the widening of the definition of indirect discrimination.  There would be some costs from the introduction of representative actions but negligible costs associated with the reversal of the burden of proof.  The changes could lead to increases in complaints and requires adjustments in recruitment and staff management practices.  There may also be an increase in administration costs for government arising from the potential increase in cases  in employment tribunals and county courts.





Element 2: Disability (details and cost/benefit summary in Annex B)





As for race, there is already extensive legislation in place in the UK covering this ground and so the directive would bring few substantial benefits (although by extending protection against discrimination on grounds of disability to EC countries where there is little or none would present a considerable benefit to UK citizens working/training or seeking work/ training within other Member States).





The costs to business stem from the changes which would need to be made to the Disability Discrimination Act. The most significant of these are;  the introduction of indirect discrimination;  removing the provision for the general defence of justification;  and removing the exemption for small business. Such changes would lead to difficulties in compliance as employers are required to adapt to a new regime which is both less practicable than the current measures in place and is likely to create unnecessary work for employers. Consequently, changes would be needed in recruitment and staff management practices. There may also be an increase in administration costs for government arising from the potential increase in cases  in employment tribunals and county courts. 





Element 3: Age (details and cost/benefit summary in Annex C)





The non-statutory voluntary code of practice on age already in place is currently being evaluated so it is difficult to forecast what benefits legislation on age as required by the directive would bring.  If the code has been effective then it will already have brought the benefits of a more diverse age range in the workforce such as, for individuals, better employability, training and promotion prospects for individuals and from a better matching of vacancies with job applicants (also of benefit to business) and for businesses a significant efficiency improvement for the UK labour market, in terms of more flexible employment conditions and reduced long-term unemployment.  





The directive includes a number of exceptions where discrimination on grounds of age is justified and this has implications for its degree of impact.  Again the application of indirect discrimination to this ground is problematic.  The directive applies to all age groups and it is unclear what should be used as a comparator group in cases of alleged indirect discrimination. This lack of clarity might in itself prove to be a major burden as employers struggled to understand its implications while a stream of court cases would be needed to fix its meaning.





The main costs to business arise from a potentially large number of complaints and consequent employment tribunals and county court cases as well as from the need to change recruitment and staff management practices.  The potential volume of complaints and tribunals/county court cases also imply large administration costs for government.





Element 4: Religion or belief (details and cost/benefit summary in Annex D)





The main benefits of a more religiously diverse workforce are for individuals better employability, training and promotion prospects and for businesses recruitment and retention of a larger pool of skilled and competent workers.  The main costs to business arise from; complaints and consequent employment tribunals (the scale of this effect is expected to be similar to that of race legislation);  the need to adjust recruitment and staff management practices;  and from the need to provide special facilities for staff (including provision for special dietary requirements).  The potential volume of complaints and tribunals/county court cases also imply administration costs for government.





Element 5: Sexual orientation (details and cost/benefit summary in Annex E)





The main benefits of eliminating discrimination on this ground are in the form of better employability, training and promotion prospects for individuals and for businesses recruitment and retention of a larger pool of skilled and competent workers.  The main costs to business arise from complaints and consequent employment tribunals and from the need to adjust recruitment and staff management practices.  The potential complaints and tribunals/county court cases also imply administration costs for government.  There may also be some costs implied by the need to extend privileges and concessions available to unmarried heterosexual couples to same sex couples eg travel concessions.





More general benefits





In addition to the costs and benefits highlighted above, there are overall benefits to society in facilitating a more diverse workforce in terms of;





Greater fairness, mainly due to new legislation on age, religion/belief and sexual orientation which will provide protection for many new sectors of society to a similar level as for those already covered by existing legislation in the UK.





Promoting greater social inclusion which is necessary for a diverse and tolerant society.





It is difficult to attach a monetary value to these but they do have implications for the competitiveness and prosperity of businesses and the economy more generally.  A more inclusive society ensures that more people are able to use their talents and fulfil their potential in work and provides a stable environment in which businesses can prosper.








Compliance Costs for Business





The assumption of full compliance with the proposed Directive implies that there will be no claims and tribunals.  However, this assumption is unrealistic since there has not been full compliance in the past in many areas of anti-discrimination law, due to the nature of such legislation - that is, due to the difficulty in interpretation, enforcement/monitoring and the expected behaviour of businesses who attempt to balance the degree of compliance with the risk of litigation.  This is evident from the fact that significant numbers of complaints and claims are inevitably made each year.





It is usually assumed that the cost of those claims which are successfully defended by an employer are part of compliance costs but that the cost of those claims which are lost (including compensation payments) represent costs of non-compliance.  The costs to business as summarised in section 4 above and in the summary tables in the Annexes are, in fact, based on this assumption.  The total compliance costs for each element of the Directive are also presented in the following table. See the Annexes for details.





�
Estimated Compliance Cost (£m)�
�
�
�
One-off�
Recurring Annual�
Total in first year�
Contribution to total compliance cost (£m)�
�
1. Racial/ethnic origin�
3.5�
12.1�
15.6�
0.5�
�
2. Disability�
6.9�
21.7�
28.7�
3.6�
�
3. Age�
15.6�
45.5�
61.1�
36.0�
�
4. Religion/belief��
3.5�
14.1�
17.6�
2.6�
�
5. Sexual orientation1�
2.0�
6.8�
8.8�
not calculated�
�
�
�
�
�
�
�
Total (combined compliance cost)�
16.7�
51.1�
67.8�
�
�



Total compliance cost





The total compliance cost for all of the elements considered together is estimated to be around £67.8 million, which is much lower than the sum of each of the elements in isolation.  This is because the costs arise mainly from the adjustments to recruitment and staff management practices, which when incurred by business in order to comply with one element of legislation need not be incurred again for the other elements. 





The fourth column of costs in the table show the amount of costs that could be avoided if one element of the Directive (calculated for each element individually in the table) is isolated and removed, leaving the other four elements�.  Thus, for example, the total compliance cost in the absence of the age element would be £31.8 million (since £36.0 million would be saved), while the total compliance cost in the absence of the race element (i.e. the combined cost of the elements on disability, age, religion and sexual orientation) would be £67.3m (since £0.5 million would be saved).  Excluding the race element would save only £0.5 million because much of the costs under this element is not specific to race (these are calculated in Annex F) and would have been already incurred under the other elements.





Explaining differences in the costs





The estimated compliance cost under the race element is much lower than that under disability.  This is due to; the provision for indirect discrimination in the Directive which would be a new addition to disability legislation in the UK while it would be only an extension to race legislation as some provision already exists here;  and the removal of the small business exemption from current disability legislation.





The age element is expected to give rise to the largest component in the total compliance cost.  This is because we are assuming that the full extent of recruitment and staff management related costs will be incurred, reflecting the wide scope of possible complaints and the consequent scrutiny of management decisions.





The cost associated with the religion element is much lower because there may be overlap with existing race legislation to the extent that it may not be possible to distinguish in some instances between racial discrimination and religious discrimination.





Also, under the element for sexual orientation, the associated cost is relatively small (though it should be higher than that stated above since costs of cases and tribunals have not been included, due to insufficient data).  This is because discrimination on grounds of sexual orientation is possibly less prevalent compared to race or religion, so that employers may feel less of a need to make adjustments to recruitment and staff management practices.





Compliance cost for a typical business





The cost per business shown below, is based on total employment in the UK of 26.6m (Labour Force Survey, Spring 1999) which gives a cost per worker of about £2.55.  This calculation of course is based on the simplification that all the costs are proportional to the number of employees (see section 6 below for more detail on this point).





Size of business


(no. of employees)�
Estimated compliance cost (£)�
�
  10�
25.49�
�
  20�
50.98�
�
  50�
127.44�
�
100�
254.89�
�
500�
1,274.44�
�









Impact on Small Business





Consultation with small businesses is at present being carried out. This will attempt to:





Assess the extent and nature of costs that small businesses are likely to incur, including the degree of compliance and the perceived risk of litigation.


Translate these effects into monetary terms.


Present the cost for a typical small business, and possibly compare this to an equivalent estimate for a larger business.





In broad terms, however, the likely issues affecting smaller businesses can be considered.  The costs are generally proportional to the number of employees who are covered by new or extended legislation but with some exceptions;





To the extent that smaller businesses are more likely to recruit and promote on an informal basis, they may need to make greater changes in order to meet the Directive.  This applies to all the five elements.





Costs arising from complaints and tribunals may impose a greater burden on smaller businesses as they will have less resources to deal with these complaints.  This applies to all the five elements.





Removing the small business exemption in the Disability Discrimination Act 1995 will expose all businesses employing less than 15 people to the full range of compliance issues and related costs, as summarised in Annex B.  This includes the additional cost arising from current disability legislation in the UK (which is estimated to be £2.7m) as well as the additional cost arising from extended legislation due to the Directive.





Adjustment costs under element 4, such as accommodating for dietary requirements and other facilities, may impose a greater burden on smaller businesses as the per worker cost of such provisions may be greater for a smaller number of workers.











Other Costs and Benefits





All costs and benefits have been incorporated into the Annexes.








Results of Consultations





DfEE has undertaken informal consultation with a range of organisations including: 





Confederation of British Industry


Trades Union Congress


Federation of Small Businesses


Equal Opportunities Commission


Commission for Racial Equality


Disability Rights Commission





We will undertake a formal consultation when the prospective timetable for negotiating the proposals is clearer.








Summary and Recommendations





According to the calculations, total compliance cost for business is estimated to be around £67.8m. Legislation on age discrimination is expected to be the most costly element of the Directive, costing businesses around £61.1m (removing this element would in fact save around £36.0m�) while the other elements cost between £8m and £29m individually (removing any one of these elements would save at most £3 or 4m).  Also, the discussions in the Annexes indicate that the extent of coverage from the definition of indirect discrimination has significant implications for the extent of adjustments in employment practices that businesses may have to make.  This is very much the largest component of the costs.





Therefore, although it would seem to be more cost effective to adopt the Directive in it’s entirety, significant savings can be made if either the age element is removed or that each element does not include the full extent of the definition of indirect discrimination.





The total cost to government (administration of cases and tribunals) is estimated to be around £5.2m.  This is mostly due to the elements on age, religion/belief and sexual orientation as these will involve new legislation rather than additions/changes to current UK legislation�.  This cost represents a 12% increase on the current cost of £43.2m for all employment cases and tribunals.





These costs can, however, be offset against benefits to society and to many individuals, due to better employment and in-work (training and development) prospects and greater social inclusion.  Therefore, in cost/benefit terms, the desirability of new and extended legislation crucially depends on whether these benefits are valued sufficiently highly to fully offset the above costs.








Enforcement, Sanctions, Monitoring and Review





Article 14 does require the provision of penalties and the European Commission have not been clear as to whether  this requires anything more than adequate compensation. We anticipate that enforcement and sanctions will be along the lines of those in the current legislation on gender, race and disability and costs have been based on this. Arrangements for monitoring and review will be considered as the proposal reaches agreement in Council. 


� Some of the costs under religion as well as under sexual orientation have not been quantified.


� That is, the figures in the fourth column can only be interpreted as “the cost saving when one element is removed from the Directive”, but not as “the sum of cost saving if more than one element is removed at the same time”. 


� The saving (£36.0m) is not equal to the cost (£61.1m) because a large part of the compliance costs overlap between the five elements of the Directive. That is, these costs can only be incurred once even though businesses may have to comply with more than one element of the Directive. Please refer to section 5 above and the Annexes for details.


� The cost from the element on sexual orientation is not in fact included in the above figure, as the information is not currently available.
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